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The  ~ r m y  p r o p e r l y  may s p e c i f y  sole s o u r c e s  
fo r  i t e m s  b e i n g  p u r c h a s e d  t o  i m p l e m e n t  a 
f o r e i g n  m i l i t a r y  sa le  ( F M S ) ,  where  t h e  FMS 
c u s t o m e r  r e q u e s t s  t h e  p a r t i c u l a r  s o u r c e s .  

J u l i e  R e s e a r c h  L a b o r a t o r i e s ,  I n c .  ( J R L )  protests t h a t  
t h e  D e p a r t m e n t  o f  t h e  Army ' s  s o l i c i t a t i o n  No. DAAH01-84- 
R-0360 u n d u l y  r e s t r i c t s  c o m p e t i t i o n .  The  s o l i c i t a t i o n  
i m p l e m e n t s  a f o r e i g n  m i l i t a r y  sa le  (FMS)--under t h e  Arms 
Expor t  C o n t r o l  A c t ,  a s  amended ,  2 2  U.S.C. S 2751-2796c 
( 1 9 8 2 ) - - t o  E g y p t  of a " S e c o n d a r y  R e f e r e n c e  C a l i b r a t i o n  
S e t "  and  spare  p a r t s ,  a n d  r e q u i r e s  c e r t a i n  b r a n d  name 
c o m p o n e n t s  s p e c i f i c a l l y  r e q u e s t e d  b y  E g y p t .  A s e c o n d a r y  
r e f e r e n c e  c a l i b r a t i o n  set i n c l u d e s  e q u i p m e n t  r e q u i r e d  t o  
c a l i b r a t e  i n t r i c a t e  weapons  and  c o m m u n i c a t i o n s  s y s t e m s .  
J R L ,  a c a l i b r a t i o n  e q u i p m e n t  m a n u f a c t u r e r ,  p ro t e s t s  t h a t  
t h e  b r a n d  name d e s i g n a t i o n s  v i o l a t e  t h e  f u n d a m e n t a l  
r e q u i r e m e n t  f o r  m a x i m u m  p r a c t i c a b l e  c o m p e t i t i o n  i n  f e d e r a l  
p r o c u r e m e n t s .  J R L  p o i n t s  o u t  t h a t  t h i s  s o l i c i t a t i o n  
i n v o l v e s  t h e  same b a s i c  r e q u i r e m e n t  as  d i d  a p r e v i o u s  
s o l i c i t a t i o n  ( N o .  DAAH01-83-B-AO32) t h a t  J R L  had  p r o t e s t e d  
was u n d u l y  r e s t r i c t i v e ,  and  w h i c h  t h e  Army c a n c e l e d  a f t e r  
f i n d i n g  some merit t o  J R L ' s  p ro t e s t .  

we d e n y  t h e  p ro tes t .  

E g y p t ' s  o r i g i n a l  r e q u e s t  f o r  a c a l i b r a t i o n  set s t a t e d  
t h a t  t h e  U n i t e d  S t a t e s  s h o u l d  f u r n i s h  " s t a n d a r d  i t e m s , "  
t h a t  is,  i d e n t i c a l  i t e m s  t o  t h o s e  i n  t h e  A r m y ' s  
i n v e n t o r y .  S u c h  i t e m s  e x i s t  i n  e i t h e r  t h e  Army ' s  
r e l a t i v e l y  s m a l l  number  o f  r e f e r e n c e  l a b o r a t o r i e s  o r  i n  
t h e  1 4 3  s e c o n d a r y  t r a n s f e r  l abo ra to r i e s  w h i c h  u t i l i z e  
s t a n d a r d i z e d  c a l i b r a t i o n  sets t h a t  a p p a r e n t l y  are i n t e n d e d  
a s  f i e l d  e q u i p m e n t  and  a r e  r e q u i r e d  to  b e  more m o b i l e  t h a n  
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secondary reference sets. In this connection, stand- 
ardized requirements for secondary transfer sets derive 
from a 1978 multi-year procurement that did not require 
particular brands of comuonents. In reviewinq the Armv's 
decision to standardize future procurements of secondarv 
transfer sets, our Office held that the decision was a 
proper means to avoid the burden and expense of maintain- 
inq additional spare parts, multiple maintenance and 
reoair manuals, and havinq to conduct additional 
traininq. Julie Pesearch Laboratories, Inc., B-199415, 
June 16, 1981, R1-1 C.P.D. 41 493. 

In further reqard to Eqypt's first request, where 
standard components in the Armv's inventory were no longer 
commercially available, or where accessory items were 
needed, the Army itself suecified certain brand name 
items. The procurement regulations then in effect 
(Defense Acauisition Reaulation, 6 6-?307(a), 32 C.F.R. 
5 6-1307(a) (1982)), however, provided that purchases for 
FMS customers must be imalemented under normal acquisition 
Drocedures, includincr the requirement for competition 
unless the customer designates a narticular source. The 
Armv determined that it had failed to seek competition for 
these components, and canceled the solicitation. 

After the cancellation, Eaypt provided the precise 
specifications used by the Army in the current 
solicitation. J R L  sugqests that the Army itself composed 
these specifications and that Faypt simply adopted them. 

The procurement regulations that qovern an FMS 
procurement provide, in part, that a contractina officer 
"shall honor requests €or sole source prime and subcon- 
tracts from the F M S  customer." Department of Defense 
Federal Acquisition Regulation (DOD F A R )  FuuPlement, 
S 25.7307(a), 48 C.F.R. S 225.7307(a) (1984)). This 
instruction, not the federal statutes and regulations 
generally pertainina to procurements by or for federal 
agencies using TJnited States appropriated funds, qoverns 
this case since the United States administers the FMS 
customer's funds as a trustee for the customer. Allied 
Repair Service, Inc., 62 Comu. Cen. 100 (1982), 82-2 
C.P.D. (1 541: Julie Research Laboratories, Inc., R-216312, 
NOV. 30, 1 9 8 4 , 8 4 - 2  C.P.D. 613. 
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While the IJnited States sometimes loans the FMS 
customer funds for the sale, that does not chanae the 
nature of the United States' role as essentially the FMS 
customer's agent in the prociirement and a trustee of its 
funds; federal procurement laws and requlations therefore 
are not applicable to FMS procurements except to the 
extent they specifically provide so. - See Procurements 
Involving Foreiqn Militarv Sales, 58 Clorn~. Cen. 81 (1978), 
78-2 C.P.D. (I 349. Althouqh the DOD FAR Fupplement, 
S 25.7307(a), states that the FAP, incluclinb its qeneral 
reauirement for competition, applies to FMS procurements, 
it provides a specific exception where the FMS customer 
reauests a sole source. 

Thus, Rgypt's second request had legal conseuuences 
different from those of its first: while the Army was 
reauired to maximize competition before Ravpt reauested a 
sole source, that requirement ceased to apoly when Eqypt 
desiqnated specific sources. 

Concerning 'T9L's allesation that the Army coached 
Eaypt as to what items to reauest, which we note the Army 
denies, we are unaware of  any leqal impediment to the 
Army's advisinq an FMS customer as to what items miqht 
best satisfy its needs, and therefore we find it imma- 
terial whether or not the current specifications initially 
were devised hy the Army and recommended to Eavpt. 

Our view on this last matter miaht differ if it were 
shown that the Armv souqht to have Eaypt reauest certain 
sources, concerning which Egvpt was otherwise indifferent, 
for the sole purpose of circumventina the reauirement for 
competition. Aside from speculation, however, J R L  has 
presented no evidence to show such was the case. 
Contracting officials are presumed to act in sood faith, 
and a party attemptins to show otherwise must present 
well-nigh irrefutable proof that thev had a specific and 
malicious intent to harm the Dartv. Pee Palvar Corn. 

this respect, JRL emphasizes that the Armv has admitted 
that some of its technical personnel involved in preparinu 
the specifications for the canceled solicitation had 
misrepresented certain items as being standard when they 
were not. That fact, however, does not show that the Army 
has acted improperlv reaarding the current solicitation. 
In addition, JRL araues that the Army's report respondina 
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to  t h e  p r o t e s t  c o n t a i n s  a basic  i n c o n s i s t e n c y  i n  t h a t  it 
p o r t r a y s  E g y p t ' s  s e l e c t i o n  of components  as  r e a s o n a b l e  
based upon t h e  s a v i n g s  of u t i l i z i n g  spare p a r t s  ana  
t r a i n i n g  materials a l r e a d y  i n  t h e  Army's i n v e n t o r y ,  w h i l e  
a t  t h e  same time ad i t l i t t i ny  t h a t  c e r t a i n  components  are  n o t  
s t a n d a r d .  W e  a g r e e  t h a t  t h e r e  is a n  i n c o n s i s t e n c y ,  b u t  w e  
see no basis  t o  v iew it as  r i s i n g  t o  t h e  l e v e l  of n e a r l y  
i r r e f u t a b l e  p r o o f  t h a t  Army o f f i c i a l s  acted w i t h  t h e  
i n t e n t i o n  t o  harm J l iL .  

JHL a l so  a r g u e s  t h a t  t h e  A r m y  f a i l e d  t o  comply w i t h  a 
Depar tment  of Defense  (DGD) manual  which s ta tes  t h a t  a n  
FMS c u s t o m e r  is  r e q u i r e a  t o  j u s t i i y  a s o l e - s o u r c e  r e q u e s t ,  
and t h a t  s u c h  a request  w i l l  n o t  be honored  i n  any case of 
p a t e n t l y  a r b i t r a r y ,  c a p r i c i o u s  o r  d i s c r i m i n a t o r y  e x c l u s i o n  
of o t h e r  s o u r c e s .  A/ 

The manual ,  by its own terms, is  a n  i n t e r n a l  
i n s t r u c t i o n a l  manual  f o r  DOD p e r s o n n e l ,  and  t h e r e f o r e  sets 
f o r t h  e x e c u t i v e  b r a n c h  p o l i c y  t h a t  l a c k s  t h e  force and 
e t i e c t  o f  law. - See T i m e p l e x ,  I n c . ,  e t  a l . ,  B-147346 - e t  
_. a l . ,  Iipr. 13, 1981,  81-1 C.P.D. 11 280. I n  a n y  e v e n t ,  t h e  
Arroy e v i a e n t l y  d e t e r m i n e d  t h a t  E y y p t ' s  request f o r  
s p e c i f i c  b r a n a  name components  was n o t  p a t e n t l y  
a r b i t r a r y .  I t  is n o t  our f u n c t i o n  t o  a e t e r m i n e  whether  
E g y p t ' s  request s a t i s f i e d  t h e  Army's manual  and ,  on  t h a t  
bas i s ,  t o  j u a g e  t h e  l e g a l i t y  of  t h e  r e s u l t a n t  award. 

The pro te s t  is  d e n i e d .  

dohh, I?. L < 
Comptroller G e n e r a l  

+of t h e  U n i t e d  States  

- l /  LjOD Manual 51 OS.3b-M, " S e c u r i t y  A s s i s t a n c e  Nanagement 
Nanua l , "  Ch. 8 ,  si 11, B.l (1384). 




